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JUSTICE COMMITTEE 
 

1st Meeting, 2011 (Session 4), Tuesday 14 June 2011 
 

Declaration of Interests 
 

Note by the Clerk 
 
Introduction 
 
1. At the first committee meeting, members will be invited to make an initial 

declaration of any interests which are relevant to the remit of the committee.   
 

2. If a member has an interest which is relevant to an item being discussed at a 
committee meeting, the member must also declare that interest before 
participating in the meeting.   

 
Declarable Interests  
 
3. If a member has a registrable interest in any category of the register (apart from 

the voluntary category), this is also potentially a declarable interest.  Declaring 
relevant interests before participating in Parliamentary proceedings is a statutory 
requirement under the Interests of Members of the Scottish Parliament Act 2006 
and failure to do so is a breach of the Code of Conduct and also a criminal 
offence. 
 

4. Section 3 (Volume 2) of the Code of Conduct for MSPs explains in detail the rules 
on declaration of interests and more guidance is also available in Volume 3, 
Section 3. 

 
5. It is the responsibility of the individual Member to be aware of the rules on 

declaration of interests and to judge whether a registered interest is sufficiently 
relevant to particular proceedings to require a declaration.  The Standards Clerks 
can provide further advice on this.   

 
Declaration of Interests at the First Committee Meeting 
 
6. At the first committee meeting, all members will be invited to declare any 

registrable interests which are relevant to the remit of this committee.  The 
declaration can be brief but should be sufficiently informative to enable a listener 
to understand the nature of the Member’s interest.  It is not sufficient simply to 
refer to the register entry but nor is it necessary to rehearse all the details of an 
interest as it appears in the Register.   

 
7. If Members have any questions about what might constitute a declarable interest, 

they can contact the committee clerks prior to the meeting. The Standards Clerks 
are also happy to provide advice. 
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Declaration of Interests at Subsequent Committee Meetings 
 
8. Members are also required to declare any relevant registrable interests at 

subsequent committee meetings if they are relevant to the business under 
discussion.   Such a declaration has to be made at each meeting where it is 
relevant and before participating in those proceedings.  This allows the public 
attending or reading the report of any committee meeting to understand the 
nature of the member’s interest. 

 
9. Although this is not a registrable interest, the Code also advises Members, as 

good practice, to declare any business or personal relationships they might have 
with any advisers or witnesses to the committee. 
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JUSTICE COMMITTEE 
 

1st Meeting, 2011 (Session 4), Tuesday 14 June 2011 
 

Choice of Convener and Deputy Convener 
 

Note by the Clerk 
 
Purpose of paper 
 
1. This paper explains the procedure for choosing a Convener and Deputy 

Convener at the first meeting of the Committee. 
 
Oldest Member 
 
2. Standing Orders oblige all committees to choose a Convener at their first 

meeting. Rule 12.1.6 states that the meeting is to be chaired by the Oldest 
Committee member until a Convener is chosen. The “Oldest Committee 
Member” is defined as the oldest member of the committee present at the 
meeting and who has indicated to the Clerk that he or she agrees to chair the 
meeting. 

 
Choice of Convener 
 
3. On 1 June 2011, the Parliament agreed to motion S4M-165 which resolved that 

members of the Scottish National Party are eligible to be chosen as Convener of 
the Justice Committee. The Oldest Committee Member will invite nominations 
from members of that party for the convenership. There is no requirement for 
nominations to be submitted in advance of the meeting or to be seconded. 

 
4. Where only one nomination is received, Members will be asked to agree to the 

appointment. 
 
5. On being chosen by the Committee, the Convener will immediately take the chair 

and will chair the rest of the meeting. 
 
Choice of Deputy Convener 
 
6. Motion S4M-165 also stated that members of the Scottish Labour Party are 

eligible to be chosen as Deputy Convener of the Justice Committee. 
 

7. The procedure for choosing a Deputy Convener is the same as that for the 
Convener and will be conducted by the newly-chosen Convener. 
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JUSTICE COMMITTEE 
 

1st Meeting, 2011 (Session 4), Tuesday 14 June 2011 
 

Approach to developing a work programme 
 

Note by the Clerk 
 

Background  

1. The Committee is invited to consider its approach to the development of a work 
programme for the early months of the new parliamentary session.   

Business planning days 
2. To assist members in their consideration, the legacy paper agreed by the former 
Justice Committee is included with the meeting papers. Members may also wish to 
note the issues relevant to the Committee’s remit identified in the paper Key Issues for 
the Parliament in Session 41, prepared by the Parliament’s research service (SPICe). 
It is not proposed at this stage that the Committee agrees specific future inquiry topics 
under this item, although Members may wish to suggest issues in respect of which 
further briefings from SPICe would be welcome. Members may also wish to discuss 
the methodology for determining a future work programme, and in particular consider 
whether to hold a business planning day over the summer recess, when the work 
programme can be discussed. This has tended to be the approach taken by 
committees in previous parliamentary sessions. Business planning days have also 
been used to hear from key stakeholders and, if desired, relevant Ministers or Scottish 
Government officials.  

3. Business planning days have often been held in late summer to enable committees 
to consider their work programmes in the context of more complete information 
regarding the Scottish Government’s policy and legislative intentions. However, another 
option would be to hold a business planning session earlier in the summer. This would 
have the advantage of allowing the clerks more time to make the necessary 
arrangements for September meetings.  

4. In developing its work programme at a business planning event, the Committee 
could consider: 

• the primary and secondary legislation expected to be introduced by the Scottish 
Government which may be referred to the Committee; 

• any wider policy commitments made by the Scottish Government; 
• Budget scrutiny, expected to be conducted by subject committees in late autumn; 
• the views of key stakeholders on topics that they would wish the Committee to 

consider (including any stakeholders invited to the meeting); 
• potential areas for inquiries; and 
• methods of working, such as the balance between formal evidence sessions and 

informal meetings, the type or format of briefings from SPICe or the clerks that 

                                            
1 SPICe briefing: Key issues for the Parliament in Session 4. Available at: 
http://www.scottish.parliament.uk/business/research/briefings-11/SB11-28.pdf  

http://www.scottish.parliament.uk/business/research/briefings-11/SB11-28.pdf
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Members would find helpful, and the merits of any external fact-finding visits or civic 
participation events. 

 
5. As a business planning day is not a formal committee meeting, any work 
programme determined on the day would have to be formally agreed at the first 
committee meeting held after it (in September).  

Second Committee meeting 
6. There will be time to hold at least one further meeting before summer recess. It is 
suggested that the Committee may wish to invite the relevant Scottish Ministers to that 
meeting, to discuss their priorities for the new session. 

7. The remit of the Committee and the relevant Ministers are: 

 Committee remit 
To consider and report on: 
a)  the administration of criminal and civil justice, community safety and other 

matters falling within the responsibility of the Cabinet Secretary for Justice; and  
b)  the functions of the Lord Advocate other than as head of the systems of 

criminal prosecution and investigation of deaths in Scotland.  
 
Cabinet Secretary for Justice responsibilities: Criminal law and procedure, youth 
justice, criminal justice social work, police, prisons and sentencing policy, legal aid, 
legal profession, courts and law reform, anti-social behaviour, sectarianism, human 
rights, fire and rescue services, community safety, civil contingencies, drugs policy 
and related matters, liquor licensing, vulnerable witnesses, victim support and civil 
law, charity law, religious and faith organisations. 

The Minister for Community Safety and Legal Affairs: responsibility for tackling 
sectarianism. 

Future sectarianism Bill 
8. The Scottish Government has publicly stated its commitment to introduce a Bill to 
tackle sectarianism before the summer recess and has indicated that it may seek the 
Parliament’s agreement to the Bill under an accelerated timetable. The Committee’s 
direct role (if any) in relation to the Bill is not yet clear, but the clerks and SPICe will 
provide further information as soon as it is available.  

Recommendation 

9.  The Committee is invited to: 

• consider its approach to developing a work programme and, in particular, decide 
whether to hold a business planning day, the details of which will be developed by 
the clerks and the Convener, having regard to any views submitted by Members in 
the interim;  

• consider whether to ask the Parliament’s research services for any additional 
briefings that would be useful to inform decision making;  

• consider whether to invite the relevant Scottish Ministers to the next meeting; 
• note the possibility of the Committee having a role in relation to the future 

sectarianism Bill before the summer recess. 
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JUSTICE COMMITTEE 
 

1st Meeting, 2011 (Session 4), Tuesday 14 June 2011 
 

Legacy Report (Session 3) 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. It has become an established practice for Scottish Parliament committees to 
prepare “legacy papers” at the end of a session.  These papers provide a means 
for committees to reflect on the work they have undertaken during the course of 
the session, and to offer some suggestions for their successors about topics that 
might merit scrutiny in the new session. 

2. Accordingly, in this report, the Justice Committee sets out an overview of its 
work since 2007, comments on how it has gone about delivering its work 
programme, and then lists some issues and topics that it believes the Session 4 
committee might wish to consider. 

OVERVIEW OF SESSION 3 

Balance of work and volume of legislation 

3. All subject committees have to divide their time between inquiries and other 
scrutiny work that they choose to undertake, and conducting scrutiny work that 
they are required to deal with (either under the Parliament’s rules, or because 
items of business have been referred to them by the Parliament or by another 
committee).  The latter includes Stage 1 and Stage 2 scrutiny of Bills, participation 
in the annual budget process, and scrutiny of subordinate legislation, legislative 
consent memorandums, petitions and EU proposals. 

4. Justice committees have always found it challenging to secure a good 
balance between these two main elements of work – the own-initiative inquiry work 
and the scrutiny they are required to undertake.  The legislative overload on the 
Session 1 Justice and Home Affairs Committee prompted the creation, for the 
latter part of Session 1 and all of Session 2, of two Justice committees with 
identical remits, as a way of spreading the workload – although even this didn’t 
prevent both Session 2 committees complaining in their own legacy papers that 
they still had spent too much of their time considering Bills.1 

5. The experience of the present Committee has been no exception to this 
trend.  As this part of the legacy paper makes clear, its workload has been heavily 
dominated by scrutiny of Bills for most of the session, right through to the closing 
weeks.  Only the first year of the session allowed time for two substantial inquiries 
of the Committee’s own choosing.  The Committee regards this situation as 
unsatisfactory.  Legislation is undeniably important, and it is incumbent on any 
subject committee to consider Bills referred to it with thoroughness and care – 
                                            
1 Justice 1 Committee, 8th Report, 2007 (Session 2), available at: 
http://www.scottish.parliament.uk/business/committees/justice1/reports-07/j1r07-08.htm; Justice 2 
Committee, 7th Report, 2007 (Session 2), available at: 
http://www.scottish.parliament.uk/business/committees/justice2/reports-07/j2r07-07.htm. 

1 

http://www.scottish.parliament.uk/business/committees/justice1/reports-07/j1r07-08.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-07/j2r07-07.htm
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something this committee has always striven to do.  But the workload has become 
so dominated by a constant succession of Bills that the Committee has lost its 
ability, for most of the session, to fulfil the rest of its intended role as a proactive 
scrutineer of other aspects of Scottish Government policy and of a significant part 
of Scotland’s public sector landscape. In practice, the Committee’s agenda has 
been set almost entirely by the Bills referred to it, and not nearly enough by the 
interests of the Committee’s own members or the concerns of external 
stakeholders.   

6. The Committee recognises that there is unlikely to be any major reduction in 
the volume of justice-related legislation, whoever forms the next administration.   
Accordingly, it would like to see more capacity for committee scrutiny of justice 
matters in Session 4, so that there can be a better balance between inquiry work 
and legislative scrutiny.  Members have no concluded view on the best means to 
achieve this, seeing merit either in the establishment of two committees with 
complementary remits (based, perhaps, on the distinction between criminal and 
civil law) or the establishment of one larger committee with sufficient resources to 
enable it to appoint sub-committees as and when required.  However, members 
are united in endorsing the view of the Conveners Group that the previous 
approach of establishing two Justice Committees with identical remits is not the 
best model to follow.2 

Inquiries  

Inquiries into aspects of policing  
7. In its initial work programme, the Committee identified a number of aspects of 
policing as priority topics for inquiry.   

8. As a result, the Committee undertook a six-month inquiry into the effective 
use of police resources, with a particular focus on the new SNP administration’s 
commitment to increasing the number of police officers by at least 1,000.3  The 
inquiry looked at the current structure and resourcing of policing, including in the 
context of a Scottish Government target of 2% efficiency savings.  It considered 
the potential for the recently-established Scottish Police Services Authority to 
reduce duplication through provision of shared services.  It also considered the 
scope for further “civilianisation” to free up additional officers for front-line roles.  
The report, published in January 2008, also gave preliminary consideration to 
issues of community policing, and supported calls for an independent review of the 
role and responsibilities of the police in Scotland.   

9. Following on from this first inquiry, the Committee then embarked in March 
2008 on a further inquiry into community policing.4  The report, published in 
October 2008, called for a clearer definition of community policing to be found, 
considered variations between forces in the priority given to community policing, 
and examined the practical challenges facing forces in delivering community 
policing effectively, including through partnership working with other agencies. 

                                            
2 Conveners Group Legacy Paper – Session 3, paragraph 12, available at: 
http://www.scottish.parliament.uk/s3/committees/committeeConvenersGroup/documents/Convener
sGrouplegacypaper-Session3.pdf. 
3 Further information on the inquiry, including a link to the report, can be found at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/policeRes/index.htm. 
4 Further information on the inquiry, including a link to the report, can be found at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/CommunityPolicing/index.htm. 

2 

http://www.scottish.parliament.uk/s3/committees/committeeConvenersGroup/documents/ConvenersGrouplegacypaper-Session3.pdf
http://www.scottish.parliament.uk/s3/committees/committeeConvenersGroup/documents/ConvenersGrouplegacypaper-Session3.pdf
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/policeRes/index.htm
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/CommunityPolicing/index.htm
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10. Many of the issues considered in these two inquiries remain as important as 
when these inquiries were conducted, although the context has since changed in 
significant respects. In particular, while the Scottish Government remains 
committed to maintaining the additional 1,000 officers, the financial constraints are 
now much more considerable.  It is particularly interesting to note that, whereas 
the Committee welcomed the Cabinet Secretary’s commitment during the inquiry 
to retaining the existing structure of eight regional police forces, there is now 
support in principle among three of the four main parties in the Parliament for 
considering a move to either a single Scottish force or at least a reduction of the 
current number of forces. 

Decision on Abdelbaset al-Megrahi 
11. The only other substantial inquiry undertaken during the session was 
prompted by the decision of the Cabinet Secretary for Justice (Kenny MacAskill) to 
release, on compassionate grounds on 20 August 2009, the only person convicted 
of the Lockerbie bombing, Abdelbaset al-Megrahi.   

12. The Committee’s inquiry, prompted by a letter from Labour leader Iain Gray, 
was limited in scope to the process leading to the decision rather than the merits 
of the decision itself.5  It considered both of Mr al-Megrahi’s applications, for 
transfer under the UK-Libya prisoner transfer agreement (PTA) and for release on 
compassionate grounds.  A dossier of material was assembled and there was then 
a lengthy evidence session with the Cabinet Secretary and officials.  More than 20 
divisions were required to agree the text of the Committee’s report, which 
accepted that the Cabinet Secretary’s decision was made in good faith, but 
criticised it on a number of grounds. 

Other scrutiny topics 

13. During the course of the session, a number of topics arose which the 
Committee felt merited some scrutiny but where a full inquiry either wasn’t 
possible or would in any case not have been merited.   

Summary justice reform 
14. In March 2009, the Solicitor General for Scotland, Frank Mulholland QC, 
wrote to the Committee with an update on progress in implementing summary 
justice reform, and suggesting a one-off evidence session to explore the issues 
further.  The Committee agreed to take up this offer, but expanded it to include an 
opportunity for other stakeholders to submit written evidence.  In addition, the oral 
evidence (which was heard on 26 January 2010) included a panel from the Law 
Society of Scotland, consisting of practitioners with direct experience of the new 
arrangements, in addition to the Solicitor General himself.6  

Implementation of Scottish Law Commission reports 
15. A number of the Bills scrutinised by the Committee during the session have 
arisen in whole or in part from reports of the Scottish Law Commission.  The 
Committee has also been conscious of concerns, raised by the Commission in its 
2008 annual report, about the Parliament’s rate of implementation of its reports, 

                                            
5 Further information on the inquiry, including a link to the report, can be found at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Megrahi/index.htm. 
6 The Official Report of the oral evidence can be found at: 
http://www.scottish.parliament.uk/s3/committees/justice/or-10/ju10-0402.htm#Col2642. 
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and the associated risk that Scots law was falling behind that of other 
jurisdictions.7 

16. The Committee agreed to consider this matter following the outcome of a 
joint Scottish Parliament and Scottish Government working group.  That group, 
when it reported, recommended that technical and uncontentious Scottish Law 
Commission reports could be referred to the Subordinate Legislation Committee 
(rather than a subject committee), initially on a pilot basis.  This recommendation 
was supported by the Subordinate Legislation Committee and by the 
Parliamentary Bureau. 

17. The Justice Committee, however, opposed it on the grounds that it could 
compromise the hitherto clear distinction between the technical scrutiny carried out 
by the Subordinate Legislation Committee and the policy scrutiny carried out by 
subject committees.  Instead, the Committee argued for such Bills to continue to 
be referred to subject committees, or to sub-committees or ad hoc committees 
established for the purpose.  Although the Bureau was not persuaded to change 
its overall position, the Committee secured an assurance from the Presiding 
Officer that subject committee conveners would always be consulted before the 
Bureau recommended referring any Bill to the Subordinate Legislation Committee.   

18. In this context, the Committee draws attention to a letter it has recently 
received from the Chairman of the Scottish Law Commission, which points to a 
number of its recent reports that remain unimplemented.8  The letter makes clear 
that the Commission’s preference would both be for two Justice Committees to be 
established in Session 4, and for there also to be a committee whose remit 
includes the implementation of general law reform measures of a more technical 
nature.  For the reasons given above and elsewhere in this report, this is not an 
approach that the Justice Committee would endorse. 

Judicial training 
19. One of the issues raised during scrutiny of the Judiciary and Courts 
(Scotland) Bill was that of training for the judiciary – which, under the resulting Act, 
has become a formal responsibility of the Lord President.  The Committee for a 
time envisaged undertaking some formal scrutiny of how judicial training was 
carried out, but instead agreed with the Lord President that a visit to the Judicial 
Studies Committee in Edinburgh would be more appropriate.  This visit, which took 
place in November 2010, provided members with a useful insight into what this 
training consists of and how it is delivered.9  

Issues raised by the Criminal Procedure (Legal Assistance, Detention and 
Appeals) (Scotland) Act 2010 
20. At the very end of the session, the Committee held two evidence-sessions to 
examine some of the issues raised by the Criminal Procedure (Legal Assistance, 

                                            
7 Scottish Law Commission, Annual Report 2008, Chairman’s foreword, available at: 
http://www.scotlawcom.gov.uk/download_file/view/254/. 
8 Published as paper J/S3/11/8/19 in the papers for the Committee’s 8th meeting, 2011 (8 March 
2011), available at: http://www.scottish.parliament.uk/s3/committees/justice/papers-11/jup11-
08.pdf. 
9 A note on this visit was published as Annexe E to paper J/S3/10/ /3 for the Committee’s 36th 
meeting, 2010 (14 December 2010), available at: 
http://www.scottish.parliament.uk/s3/committees/justice/papers-10/jup10-35.pdf. 
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Detention and Appeals) (Scotland) Act 2010.10  This Act resulted from a Bill 
introduced by the Scottish Government immediately after the UK Supreme Court 
judgment in the case of Cadder v. HMA to the effect that detaining suspects for up 
to six hours for questioning in a police station, without the right to have a solicitor 
present, was incompatible with the European Convention on Human Rights.  The 
Cadder decision overturned a previous decision of the High Court and meant that 
any conviction based on evidence gained during such pre-charge interviews was 
now open to challenge.    

21. The main purpose of the Bill was to respond to the Supreme Court judgment 
by giving all detained suspects a right of access to a lawyer, thus formalising the 
temporary arrangements put in place some months previously by the Crown Office 
and Procurator Fiscal Service in anticipation of a possible adverse decision.  But it 
also increased the maximum duration of pre-charge detention to 12 hours 
(extendable to 24 by a senior officer), and made other changes, including about 
legal aid provision and about the referral of cases back to the High Court by the 
Scottish Criminal Cases Review Commission.  

22. Because the Parliament agreed that the Bill should be treated as an 
Emergency Bill, there was limited opportunity for scrutiny and no role for the 
Committee in that process.  The Committee therefore agreed to a suggestion by 
Robert Brown that it should provide an opportunity to some of those who voiced 
concerns about the Bill’s provisions during its passage to raise them with the 
Committee.  This session took place on 8 March, with a further session involving 
the Association of Chief Police Officers in Scotland and the Cabinet Secretary on 
15 March.11  

Scrutiny of Bills 

23. During the current session, the Committee has considered the following 
seven Scottish Government Bills and five Members’ Bills, in every case as lead 
committee at Stage 1: 

• Judiciary and Courts (Scotland) Bill – Scottish Government 

• Damages (Asbestos-related Conditions) (Scotland) Bill – Scottish 
Government  

• Offences (Aggravation by Prejudice) (Scotland) Bill – Patrick Harvie 

• Sexual Offences (Scotland) Bill – Scottish Government 

• Criminal Justice and Licensing (Scotland) Bill – Scottish Government 

• Legal Services (Scotland) Bill – Scottish Government 

• Criminal Sentencing (Equity Fines) Scotland Bill – Bill Wilson 

                                            
10 The Act, and information about the passage of the Bill, can be found at: 
http://www.scottish.parliament.uk/s3/bills/60-CriminalProcedure/index.htm. 
11 The Official Reports of the oral evidence can be found at: 
http://www.scottish.parliament.uk/s3/committees/justice/or-11/ju11-0802.htm#Col4267
and: http://www.scottish.parliament.uk/s3/committees/justice/or-11/ju11-0902.htm#Col4308
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• Damages (Scotland) Bill – Bill Butler 

• Domestic Abuse (Scotland) Bill – Rhoda Grant 

• Double Jeopardy (Scotland) Bill – Scottish Government 

• Long Leases (Scotland) Bill – Scottish Government 

• Commissioner for Victims and Witnesses (Scotland) Bill – David 
Stewart. 

24. As a general observation, the Committee notes that the relatively high 
proportion of Members’ Bills in this list demonstrates the Parliament’s continuing 
success in allowing backbenchers to contribute alongside Ministers to shaping its 
legislative output.  However, it does have concerns that so many of these 
Members’ Bills were introduced at or very close to the 1 June 2010 cut-off point, 
resulting in a logjam at the end of the session.  This required the Committee to 
agree an order in which it was going to consider these Bills, and then to slot 
together the various stages of scrutiny so as to allow as many as possible to be 
scrutinised in the time available.  Taking into account the continuing need to 
scrutinise Scottish Government Bills, the unavoidable result was that the Bill 
placed last in that order (David Stewart’s) will now fall at the end of the session, 
without ever having been fully considered on its merits.  The Committee has 
already urged the Bureau, in correspondence, to do what it can to avoid a 
repetition of this unfortunate situation. 

Judiciary and Courts (Scotland) Bill 
25. The main aims of the Judiciary and Courts (Scotland) Bill were to underline 
the independence of the judiciary, establish the Lord President of the Court of 
Session as head of the judiciary, make provision about judicial appointments and 
judicial conduct, and establish new governance arrangements for the Scottish 
Courts Service.12  These included, in particular, transferring responsibility for the 
management of the court service from the Scottish Ministers to the Lord President 
and a judicially-led board. 

26. The Lord President has expressed the view that this Act is “one of the most 
important pieces of legislation passed by the Scottish Parliament since its 
inception”.13  

Damages (Asbestos-related Conditions) (Scotland) Bill  
27. The purpose of this Bill was to provide that pleural plaques (and other 
asbestos-related conditions) constitute personal injuries which are actionable 
through the law of damages.  In doing so, it sought to reverse the effect of a 
House of Lords decision.14 

28. Although a short Bill, it gave rise to complex issues which merited detailed 
scrutiny.  One of the main issues raised in the Committee’s Stage 1 report was 

                                            
12 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/JudiciaryBill/index.htm. 
13 Lord President’s address on the opening of the legal year, 21 September 2010.  Available at: 
http://www.scotland-judiciary.org.uk//Upload/Documents/OpeningoftheLegalYear2010.pdf. 
14 Further information about the Committee’s scrutiny of the Bill is available at:  
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/damages/index.htm. 
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about the uncertainty of the cost implications, given doubts as to whether the UK 
Government would rely on the Statement of Funding Policy to recover any 
additional costs for UK Government departments.  Such costs could arise as a 
result of damages claims against UK Government departments with historic 
liabilities for industries such as shipbuilding that involved exposure to asbestos.  

Offences (Aggravation by Prejudice) (Scotland) Bill – Patrick Harvie 
29. This short Member’s Bill aimed to enable the courts to identify where an 
offence was aggravated by prejudice on grounds of disability, or on grounds of 
sexual orientation or transgender identity, and for this to be taken into account in 
sentencing.15  The Bill was supported by the Scottish Government, and was based 
on recommendations made by a hate crime working group established by the 
previous administration. 

Sexual Offences (Scotland) Bill – Scottish Government 
30. The purpose of this Bill was to provide a coherent and modernised structure 
of statutory sexual offences.16  It was based on a Scottish Law Commission draft 
Bill, with some modifications.  Part of the aim was to bring this area of law into line 
with legal and societal developments, and in particular to clarify the concept of 
consent in the context of rape and other sexual offences. 

Criminal Justice and Licensing (Scotland) Bill – Scottish Government 
31. This was a particularly large and complex Bill, which included provision on a 
diverse range of topics in the areas of sentencing, criminal law and criminal 
procedure, evidence and disclosure, together with various reforms to licensing law 
(both alcohol licensing and other forms of licensing overseen by local 
authorities).17   

32. The sheer size and complexity of the Bill made it necessary for the 
Committee to focus its scrutiny on only a limited number of the more controversial 
or substantive provisions, and even then it was difficult to give all of them the level 
of scrutiny they merited.  While some were technically complex and raised difficult 
issues of principle, others raised matters of political controversy that could not be 
resolved through discussion and consensus – a particular example being the 
proposal for a statutory presumption against custodial sentences of six months or 
less.  As a result, it took the Committee an unprecedented eight meetings to 
finalise its Stage 1 report on the Bill, which required it to seek two extensions to 
the agreed timescale for the Stage.   

33. Stage 2 also took longer than originally envisaged, mainly because of the 
more than 700 amendments that were lodged.  Another factor was that, as a result 
of the wide scope of the Bill, some of the amendments raised issues on which 
there had been no scrutiny at Stage 1.  To address what would otherwise have 
been a “gap in scrutiny”, the Committee took a break from the formal Stage 2 
proceedings to allow it to take oral evidence on three sets of amendments dealing 
with issues of prostitution, knife-crime and stalking – something that again required 

                                            
15 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Offences/index.htm. 
16 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/SexualOffences/index.htm. 
17 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/criminaljusticeandlicensing/index.
htm. 
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the agreed timescale for the Stage to be extended.  Strikingly, the Committee 
received more written submissions on these three issues at Stage 2 than it 
received on the entire Bill at Stage 1.   

34. While the Committee understands that it is sometimes necessary to introduce 
Bills which include a wide range of separate measures with no overarching 
common theme, some members consider that it would have been preferable, in 
retrospect, if on this occasion the Scottish Government had divided the provisions 
among at least two Bills each of a more manageable size (for example, one Bill on 
criminal justice and another on licensing).  

Legal Services (Scotland) Bill  
35. The aim of this Bill was to introduce greater competition in the market for 
legal services, principally by allowing non-solicitors to offer services jointly with 
solicitors and to allow external ownership of solicitors’ firms.18  The drivers for the 
Bill included EU moves towards liberalisation of the professions, pressure from the 
consumers’ lobby and the OFT, and a concern that Scottish firms might fall behind 
their competitors in England and Wales, as the new regime established by the 
Legal Services Act 2007 was brought into force.   

36. While the Committee initially envisaged that this would be a relatively 
straightforward and uncontroversial reform, it soon became apparent that the legal 
profession was fundamentally split on the issue.  As a result, the Committee’s 
Stage 1 inquiry was conducted against a backdrop of intense debate, negotiation 
and argument within the Law Society of Scotland.  The Committee found itself 
inevitably caught up in this process, with amendments at Stage 2 putting in place a 
compromise that required solicitors and other regulated professionals to retain 
majority ownership of any licensed legal services providers established under the 
Bill.  Although there was further discussion on, and refinement of, these provisions 
at Stage 3, the compromise position was ultimately retained. 

Criminal Sentencing (Equity Fines) Scotland Bill  
37. This Member’s Bill, introduced by Bill Wilson, sought to enable courts, in 
sentencing an organisation, to require the organisation to issue additional shares 
at below-market price in order to pay a fine.19 

38. When the Bill was introduced, the Presiding Officer made a statement that it 
was not, in his opinion, within the legislative competence of the Parliament. The 
Committee gave Dr Wilson an opportunity to set out his own view on this point, 
both in written and oral evidence, before concluding that the Bill was indeed ultra 
vires as its subject-matter related to the regulation and operation of business 
associations, a reserved matter.  Accordingly, the Convener lodged a motion 
inviting the Parliament to reject the general principles of the Bill at Stage 1, under 
Rule 9.14.18(b).  However, Dr Wilson withdrew the Bill before the motion could be 
taken by the Parliament.   

                                            
18 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/LegalServices/LegalServicesScotl
andBillCommitteepage.htm. 
19 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalSentencing/CriminalSent
encing.htm. 
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Damages (Scotland) Bill  
39. This Member’s Bill, introduced by Bill Butler, was to reform the law of 
damages for wrongful death in accordance with recommendations by the Scottish 
Law Commission.20  Its main aim was to speed up and simplify the settlement of 
claims, but there was considerable disagreement within the legal profession on 
some of the changes proposed, particularly provisions requiring the courts to 
divide a victim’s income between their own living expenses and the funds available 
to support their relatives using fixed percentages (of 25% and 75% respectively).  
A principal challenge for the Committee was to establish whether a satisfactory 
means could be found to introduce some degree of flexibility to account for 
unusual circumstances without undermining the benefits the Bill sought to achieve. 

40. An added complexity arose from the fact that Bill Butler, as member in 
charge of the Bill, was precluded by the Parliament’s standing orders from 
participating in his capacity as a committee member (and deputy convener) in the 
Committee’s scrutiny of the Bill.  However, the procedures worked smoothly in 
allowing Labour party substitutes to step in during relevant items, thus maintaining 
a full and balanced Committee membership able to scrutinise Mr Butler’s Bill with 
its usual level of detachment.  

Domestic Abuse (Scotland) Bill  
41. This Member’s Bill, introduced by Rhoda Grant, aimed to enhance the legal 
protections offered to victims of domestic abuse.21  Some of the Bill’s provisions, 
such as that removing the requirement to establish a “course of conduct” in order 
to qualify for a non-harassment order, were widely welcomed; but a proposal to 
remove the need for means testing for legal aid in certain domestic abuse 
proceedings, and the proposed definition of “domestic abuse”, proved much more 
contentious.  While the Committee supported the Bill at Stage 1, it made clear the 
need for substantial changes, and the Bill that emerged from Stage 2 was both 
shorter and more clearly focussed. 

Double Jeopardy (Scotland) Bill 
42. This Bill, which was based on a Scottish Law Commission report, was aimed 
at codifying in statute the established principle that a person should not normally 
be prosecuted a second time for the same offence, or on a new charge arising 
from the same actions.22 The Bill also proposed a number of exceptions to this 
principle, including where the original trial was “tainted” by an offence against the 
course of justice, where there is new evidence that an acquitted person has 
confessed to the offence, or where other new evidence of guilt emerges.  The Bill 
went beyond the recommendations of the Scottish Law Commission in some 
respects, including by making provision for all the exceptions to apply 
retrospectively. 

43. One of the main issues at Stage 1 was what offences should be covered by 
the new evidence exception. While the Scottish Law Commission originally 
recommended that it should be restricted to murder and rape, the Scottish 
Government expanded on this to include crimes such as culpable homicide, 
                                            
20 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/index.htm. 
21 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/DomesticAbuse/Index.htm. 
22 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/DomesticAbuse/Index.htm. 

9 

http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/index.htm
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/DomesticAbuse/Index.htm
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/DomesticAbuse/Index.htm


J/S4/11/1/4 

genocide, crimes against humanity, war crimes and a broader range of sexual 
offences. The Committee concluded in its Stage 1 report that any list of offences 
would be to some extent arbitrary and that a better approach might be to limit the 
exception to those originally prosecuted on indictment or which had first been tried 
in the High Court. The Committee subsequently agreed to Scottish Government 
amendments at Stage 2 which gave effect to this alternative approach.  

Long Leases (Scotland) Bill  
44. The aim of this Bill was principally to convert to ownership all remaining ultra-
long leases (that is, leases for a period of more than 175 years, and with more 
than 100 years still to run).23  It was based on recommendations by the Scottish 
Law Commission and was intended to be the final part of the major package of 
land reform that began with the legislation to abolish feudal tenure considered by 
the Parliament in Session 1. 

45. The Committee’s inquiry threw up a number of significant issues, including 
controversy about the potential implications for common good land and uncertainty 
about the number of ultra-long leases in existence.  Unusually, it also became 
clear from an early stage that the Bill, although introduced by the Scottish 
Government as part of its legislative programme, would not have time to complete 
the three-stage scrutiny process prior to dissolution.  While the Committee has 
fulfilled its obligation to consider and report on the Bill, members have some doubt 
as to whether its Stage 1 inquiry represented the best use of its limited resources 
– or, indeed, those of the various stakeholders who took the time and trouble to 
give evidence – or whether it might have been better to have used that time for 
other business that could have been seen through to a conclusion.  Nevertheless, 
members hope that its Stage 1 report will prove to be of value should (as seems 
likely) an equivalent Bill be introduced in Session 4.  

Commissioner for Victims and Witnesses (Scotland) Bill  
46. This Member’s Bill, introduced by David Stewart, aimed to establish a 
commissioner to promote and safeguard the interests of victims and witnesses of 
crime and antisocial behaviour.24   

47. This was one of four Members’ Bills introduced at or around the time of the 
sessional cut-off for such Bills (1 June 2010) and referred to the Justice 
Committee.  When the Committee agreed the order in which it would undertake 
scrutiny of these Bills, this was the one put last in order.  As a result of the volume 
of other work, including Scottish Government Bills introduced later but given 
priority by the Committee, it did not prove possible to carry out a full Stage 1 
inquiry into this Bill.  Mr Stewart was, however, given an opportunity at the end of 
the session to put on the record his general case for having introduced the 
legislation.25 

                                            
23 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/LongLeases/LongLeases.htm. 
24 Further information about the Committee’s scrutiny of the Bill is available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Commissioner/Index.htm. 
25 The Official Report of the oral evidence can be found at: 
http://www.scottish.parliament.uk/s3/committees/justice/or-11/ju11-0802.htm#Col4254. 
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Other legislative scrutiny 

Subordinate legislation 
48. In addition to Bills, the Committee has considered a large volume of 
subordinate legislation.  Of the instruments considered, over 200 have been 
subject to the negative procedure and have mostly proved uncontroversial, with no 
Committee recommendations made.  The same has been true of most of the 66 
instruments subject to the affirmative procedure, although here more scrutiny is 
required, with a short evidence-session from a Minister and officials being followed 
by consideration of the Minister’s motion recommending approval of the 
instrument.  

49. In a few cases, issues of real controversy have arisen.  For example, there 
were various objections to proposals to close certain local courts as part of a wider 
move to transfer the jurisdiction of the old district courts to that of new Justice of 
the Peace courts.  Robert Brown moved a motion to annul an instrument that 
would have led to the sheriffdom of Glasgow and Strathkelvin losing the court in 
Rutherglen, and was only defeated on the Convener’s casting vote.  Then, when it 
was asked to consider an instrument which would have reduced by four the 
number of courts in the sheriffdom of South Strathclyde, Dumfries and Galloway, 
the Committee backed a motion by one of the local MSPs recommending its 
annulment.  As a result, the Scottish Government laid a fresh instrument which 
reinstated one of the four courts, and this time the attempt by a local MSP to 
overturn the instrument did not receive the Committee’s backing (again on the 
Convener’s casting vote).26  

50. Another example, from the very end of the session, concerned an instrument 
cutting the amounts payable to solicitors by way of travel fees, which some feared 
would have a particular impact on the representation available to people facing 
detention on mental health grounds.  This instrument was also the subject of a 
Labour motion recommending annulment, although in this case the motion was 
rejected by a majority of Committee members.27  

Legislative consent memorandums 
51. Under the Sewel Convention, the Parliament’s consent is required before the 
UK Parliament can legislate on devolved matters or legislate to alter the extent of 
the Parliament’s legislative competence or the executive competence of Scottish 
Ministers.  The procedures for deciding whether to give that consent require the 
relevant subject committee to consider and report on a “legislative consent 
memorandum” (LCM) normally lodged by the Scottish Government.  

52. During the session, the Justice Committee has considered LCMs on two UK 
Government Bills, the Bribery Bill and the Crime and Security Bill, and two House 
of Lords private members’ Bills, the Rehabilitation of Offenders (Amendment) Bill 
and the Powers of Entry etc. Bill.  

53. In relation to the two UK Government Bills, the Committee issued calls for 
written evidence and received a number of useful submissions.  It then took oral 

                                            
26 Justice Committee, 19th Report, 2009, available at: 
http://www.scottish.parliament.uk/s3/committees/justice/reports-09/jur09-19.htm.  
27 Justice Committee, 5th Report, 2011, available at:  
http://www.scottish.parliament.uk/s3/committees/justice/reports-11/jur11-05.htm. 
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evidence from the Minister and officials before recommending agreement to the 
proposed legislative consent motions.28   

54. Different issues arose with the two private members’ Bills, since in neither 
case was the Scottish Government proposing to lodge a legislative consent 
motion.29  In addition, both Bills ended up falling as a result of the dissolution of 
the UK Parliament before the Committee could report on the LCMs.  This 
prompted the Committee to propose a small change to standing orders so that 
committees would not have to report on LCMs if the Bills they related to were no 
longer in progress.  However, the Standards, Procedures and Public Appointments 
Committee disagreed, pointing out that current arrangements ensure the 
Parliament is kept informed of all legislative proposals at Westminster affecting 
devolved interests, and noting that lead committees have discretion about the level 
of scrutiny of LCMs that they undertake.30  

Budget scrutiny 

55. The Committee’s approach each year to budget scrutiny was to focus on a 
couple of particular themes and to engage the services of a budget adviser.31   

56. In 2007 the Committee concentrated its scrutiny of the 2008-09 budget on 
policing and prisons spend and expressed concern about the adequacy of the 
proposed levels of police numbers as a result of the draft budget proposals.  The 
Committee suggested that the Government should ensure that the number of 
serving officers in 2011 was at least 1,000 above the 2007 establishment and that 
the budget be amended accordingly. This was agreed to by the Parliament and 
additional monies were provided in the budget.   

57. In 2008, the Committee concentrated again on prisons and police spend but 
made no alternative spending proposals.  

58. In 2009, the Committee initially decided that its scrutiny of the 2010-11 
budget would concentrate on funding for community penalties, as an extension of 
its ongoing consideration of the Criminal Justice and Licensing (Scotland) Bill. 
However, following media reports over the summer, the Committee agreed also to 
look again at police funding, with particular reference to Strathclyde Police, in light 
of its reported expected deficit. The Committee made no alternative spending 
proposals.  

59. In 2010, scrutiny of the 2011-12 budget concentrated on police spend and 
funding for community penalties, with particular reference to the planned 
                                            
28 Justice Committee, 1st Report, 2010, available at: 
http://www.scottish.parliament.uk/s3/committees/justice/reports-10/jur10-01.htm; Justice 
Committee, 2nd Report, 2010, available at: 
http://www.scottish.parliament.uk/s3/committees/justice/reports-10/jur10-02.htm. 
29 Justice Committee, 7th Report, 2010, available at: 
http://www.scottish.parliament.uk/s3/committees/justice/reports-10/jur10-07.htm; Justice 
Committee, 8th Report, 2010, available at: 
http://www.scottish.parliament.uk/s3/committees/justice/reports-10/jur10-08.htm. 
30 Standards, Procedures and Public Appointments Committee, 10th Report 2010 (Session 3), 
Minor changes to Standing Orders (SP Paper 552), paragraph 8.  Available at: 
http://www.scottish.parliament.uk/s3/committees/stanproc/reports-10/stprr10-10.htm. 
31 Further information about the Committee’s budget scrutiny, including links to its reports to the 
Finance Committee, can be found at: 
http://www.scottish.parliament.uk/s3/committees/justice/otherBusiness.htm. 
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introduction of Community Payback Orders under provisions in the Criminal 
Justice and Licensing (Scotland) Act.  Again, no alternative spending proposals 
were made. 

EU scrutiny 

60. The Committee has maintained a watching brief throughout this session on 
relevant developments in Europe and has had a number of evidence sessions with 
the Cabinet Secretary for Justice and officials and has also taken evidence from 
the Law Society of Scotland on EU matters.  Regular written updates on all active 
EU civil justice and home affairs (JHA) and criminal and police dossiers were 
received from Scottish Government officials.  

61. In May 2008 the Committee undertook a familiarisation visit to Brussels 
during which it met a number of officials, stakeholders and MEPs.  This was found 
to be very useful by all those who attended. 

Working methods 

62. The Justice Committee has not been in a position during this session to take 
full advantage of the range of working methods available to Scottish Parliament 
committees.   

63. For example, the Committee has met only once outside Edinburgh during the 
current session (when it took evidence in Alloa during Stage 1 of the Criminal 
Justice and Licensing (Scotland) Bill).  This is partly a product of the extent to 
which some of its key stakeholders are based in Edinburgh or in the central belt 
more generally, and partly because of the practical constraints imposed by the 
weekly schedule of meetings and the volume of business.   

64. Nevertheless, the Committee does recognise the importance for the 
Parliament of continuing to engage with the whole of Scotland.  Reductions in the 
budgets available to committees in the next session will inevitably require an 
extremely good case to be made before committees will be authorised to hold 
formal committee meetings outside Edinburgh – and this will largely limit such 
meetings to committees with remits that require routine engagement with 
stakeholders outside the central belt (such as the current Rural Affairs and 
Environment Committee).  For other committees, the emphasis should be on trying 
to achieve most of the benefits at much lower cost by other means, such as 
sending individual members on fact-finding visits or to informal meetings with local 
stakeholders, or taking evidence by video link. 

65. For its own evidence-taking, the current Committee has relied to a large 
extent on the traditional approach of formal evidence-taking from panels of 
witnesses, informed by lines of questioning prepared by committee advisers or by 
the Parliament’s information centre (SPICe).  Members are generally unconvinced 
from the experiences they have had on other committees that alternatives such as 
round-table discussions are as effective in allowing structured questioning and the 
robust examination of complex arguments.   

66. The structure of the legal profession has also made it inevitable that a small 
number of organisations such as the Law Society of Scotland have featured 
regularly in invitations to give oral evidence, despite the Parliament’s general and 
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laudable commitment to get beyond “the usual suspects”.  The Committee has, 
however, made considerable efforts to ensure its work is made widely known and 
that submissions received from all sources are given proper consideration in its 
work. 

67. In its own work, the Committee has benefited from a reasonable continuity of 
membership during the session, with three of its eight members (including the 
Deputy Convener) having served for the duration.  This would have been four had 
it not been for the resignation of Bill Aitken as a member, and hence as Convener, 
just a month before the end of the session.  Those members who served with him 
wish to put on record their appreciation for the high level of commitment, skill and 
fairness he demonstrated throughout his tenure as Convener.   

LOOKING FORWARD TO SESSION 4 

Suggested inquiry topics 

68. A range of suggestions for potential inquiry topics have come from members 
of the committee and other members more widely. 

Policing – structure and accountability 
69. The Scottish Government recently launched a consultation on the future 
structure of the police, which makes clear Ministers’ preference for reducing the 
eight current forces to either three or four regional forces or a single national 
force.32  This has already provoked considerable public comment, including 
among senior officers, particularly on how much money a single force could save 
and the implications for local accountability.  This is almost certain to be a major 
issue for any successor committee. 

70. Any inquiry could, in addition to the headline question of structure, also 
review the police’s relationship with central and local government (the latter 
through police authorities and joint police boards, and through community planning 
partnerships) to ensure there is a robust decision-making process, appropriate 
local accountability, and a clear distinction between operational and policy matters.  
In this context, the Committee notes the recent controversy about the pilot 
deployment of taser weapons by Strathclyde Police, which turned on a dispute 
about whether this was or should have been an operational decision for the chief 
constable or a policy decision for Ministers. 

Police Complaints Commissioner for Scotland 
71. Another, much more specific issue concerning policing that the next 
committee may need to consider concerns the future of the Police Complaints 
Commissioner for Scotland (PCCS).  The current Commissioner, Professor John 
McNeill, wrote to the then Convener on 19 January 2011 seeking an opportunity to 
give evidence to the Committee, primarily to draw attention to a proposal by the 
Scottish Government to transfer the functions of his office to the Scottish Public 
Services Ombudsman (which Professor McNeill opposes).33  Although the 
Committee did not consider such an evidence-session appropriate at this stage, 
given the preliminary nature of the proposal, it noted that if the proposal was 
                                            
32 Available at: http://www.scotland.gov.uk/Publications/2011/02/10120102/0. 
33 The PCCS letter and supporting information was published as paper J/S3/11/5/4 for the 
Committee’s 5th meeting, 2011 (8 February 2011), available at: 
http://www.scottish.parliament.uk/s3/committees/justice/papers-11/jup11-05.pdf. 
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pursued after the election, a successor committee would almost certainly need to 
scrutinise the legislation that would be required to implement it.   

Prisons – effectiveness and rehabilitation  
72. While the practical impact of the new statutory presumption against short 
prison sentences is mentioned below as an option for post-legislative scrutiny, 
there is also a case for a wider inquiry into the effectiveness of the prison service 
at addressing offending behaviour.  This could consider the various programmes 
run by the Scottish Prison Service to give offenders access to education, skills and 
work experience, the role of the Parole Board for Scotland in assessing offenders’ 
suitability for release, and the multi-agency arrangements for supporting offenders 
before, during and after their return to life outside prison.   

Independent monitoring of prisons 
73. Either as part of a wider inquiry on prisons or separately, there could be merit 
in considering the arrangements for independent monitoring of conditions in 
Scotland’s prisons.  The current Scottish Government, as part of its general desire 
to simplify the public sector landscape, launched a consultation on 14 January 
2011 on whether the functions of prison visiting committees could be combined 
with the role of Her Majesty’s Chief Inspector of Prisons (Scotland) (HMCIPS).34  
Should this be pursued, there could be a case for committee scrutiny prior to any 
formal legislative proposals being introduced.  

Statutory arrangements for early release of prisoners 
74. On a related theme, there could be merit in a successor committee reviewing 
the statutory regime governing the release of prisoners, including the automatic 
early release of offenders imprisoned for less than four years after the expiry of 
half of that term, and without licence.  The current regime is contained in the 
Prisoners and Criminal Proceedings (Scotland) Act 1993, but both the Custodial 
Sentences and Weapons (Scotland) Act 2007 and the Criminal Justice and 
Licensing (Scotland) Act 2010 contain provisions which will make important 
changes if and when they are brought into force.  The Committee is also aware 
that the recent High Court ruling in the case of Petch & Foye v. HM Advocate 
included a suggestion that new legislation was needed to address anomalies in 
how the ‘punishment part’ of a non-mandatory life sentence is calculated, and 
hence the earliest date when such a prisoner becomes eligible for release.35  

Access to justice 
75. In September 2009, Robert Brown made the case for an inquiry into access 
to justice, considering such issues as the availability of civil legal aid and people’s 
ability to find an affordable solicitor (or other source of advice, such as a Citizens’ 
Advice Bureau or law centre) based reasonably close to where they live and 
willing and able to act for them.  While the Committee was, in the event, unable to 
embark on an inquiry into these issues, it did succeed to some extent in airing 
some of them during its scrutiny of the Legal Services (Scotland) Bill and in other 
contexts.  Nevertheless, this remains an important topic that could be a candidate 
for an inquiry early in the new session.  One focus for such an inquiry might be the 
particular requirements of people facing detention on mental health grounds – a 
point highlighted to the Committee in its recent scrutiny of subordinate legislation 
on solicitors’ travel fees (mentioned in paragraph 50 above). 

                                            
34 Available at: http://www.scotland.gov.uk/Publications/2011/01/13172219/0. 
35 Available at: http://www.scotcourts.gov.uk/opinions/2011HCJAC20.html. 
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Laser pens 
76. On 6 October 2010, Wendy Alexander MSP wrote to the Convener inviting 
the Committee to consider the potential for misuse of laser pens, particularly when 
directed at the pilots of aircraft, and making the case for classifying them as 
offensive weapons.36   

77. While the Committee was not in a position to undertake its own scrutiny of 
this topic, it agreed to mention it as a possible inquiry topic for Session 4.  In doing 
so, it draws attention to the fact that, although the criminal law (including the power 
to limit the sale and possession of articles that could be used as weapons) is 
generally devolved, product safety and liability (Section C8 of Schedule 5) and 
certain aspects of air transport (Section E4) are reserved matters under the 
Scotland Act. 

Possible topics for post-legislative scrutiny 

78. In its own legacy paper, the Conveners Group recommended that all subject 
committees identify legislation passed by the Parliament that would merit “post-
legislative scrutiny” by their successors in Session 4.  Post-legislative scrutiny is 
normally understood to involve a critical re-examination of a piece of legislation, 
some time after it has been brought fully into force, to see whether it is working in 
practice and achieving the policy aims outlined at the time of its introduction.   

79. The Committee agrees that the Parliament, if it is to become recognised as a 
fully effective legislature, must not only have a robust process for scrutinising Bills, 
but also take more seriously the need to consult on legislative proposals before 
any Bill is introduced and to conduct post-legislative scrutiny of at least some of 
the more important Bills passed.  There are a number of Acts resulting from Bills 
considered this session that would make good candidates for such scrutiny.  

80. One is the Criminal Justice and Licensing (Scotland) Act 2010 – in particular, 
some of the provisions on sentencing.  This could include looking at the 
establishment and early operation of the Scottish Sentencing Council, and the 
sentencing guidelines it will be responsible for preparing.  It could also include 
looking at the joint impact of creating a statutory presumption against prison 
sentences of three months or less and creation of the new community payback 
order (CPO).  The key question will be whether the new CPOs are of sufficient 
quality and sufficiently well-resourced to allow them to provide a more effective 
means of addressing lower-level offending behaviour than can be achieved in 
prison, without compromising public safety.   

81. Another good candidate for post-legislative scrutiny in Session 4 would be 
the Legal Services (Scotland) Act 2010, where it will be interesting to see which 
regulators are established, how many solicitors’ firms decide to move to becoming 
licensed legal services providers and whether this generates any noticeable 
benefit for consumers.  Given the timescales involved, it is unlikely to be 
appropriate to conduct post-legislative scrutiny of this Act until the latter part of 
Session 4.  

                                            
36 Ms Alexander’s letter was published as Annexe D to paper J/S3/10/35/3 for the Committee’s 
35th meeting, 2010 (7 December 2010), available at: 
http://www.scottish.parliament.uk/s3/committees/justice/papers-10/jup10-35.pdf. 
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82. A final candidate would be the Criminal Procedures (Legal Assistance, 
Detention and Appeals) (Scotland Act) 2010.  Although the Committee has now 
been able to conduct some scrutiny of the issues of controversy raised by the Bill, 
there would quite separately be value in considering further down the line what 
impact the Bill is having on the way in which criminal suspects are questioned and 
the new balance the Act strikes between the rights of suspects and the ability of 
prosecutors to pursue cases against them.  Any such scrutiny would have to take 
into account the work being done by Lord Carloway in his review of Scottish 
criminal law in the aftermath of the Cadder decision, and could presumably not be 
undertaken or at least concluded until the results of the Carloway review are 
published.37 

Revised approach to EU scrutiny 

Impact of Treaty of Lisbon 
83. The Treaty of Lisbon came into force in December 2009.  The European and 
External Relations Committee (EERC) undertook a wide-ranging inquiry into the 
impact of the Treaty of Lisbon on Scotland and reported in 2010.38  Amongst other 
things, it concluded that there were important implications for Scotland in the area 
of freedom, security and justice particularly in respect of the impact on Scotland’s 
separate and distinct legal system – extending majority voting to much of freedom, 
security and justice, extending the existing opt-in mechanism to include criminal 
law and police co-operation and extending the jurisdiction of the European Court 
of Justice.   

84. The EERC considered that the opt-in secured by the UK for all freedom, 
security and justice matters might have difficult and complex consequences for 
Scotland.  For example, the EERC thought that, as the UK had a right to opt in, 
there might be a risk that Scotland would be forced to adopt legislation that did not 
suit its own legal system, or, conversely that Scotland might be unable to take 
advantage of EU legislation that would be beneficial.   

85. The EERC recommended that the Justice Committee give further 
consideration to the possible implications of the extension of EU competence into 
the area of freedom, security and justice for Scotland and the consequences of the 
UK opt-in.   The EERC also recommended that the Justice Committee should 
consider the requirement for inter-parliamentary procedures to ensure that in 
relation to any decision to exercise the UK opt-in, the views of the Scottish 
Parliament were taken in to account.   In part due to pressure of work, the Justice 
Committee did not undertake any work in this area. 

The Scottish Parliament’s EU strategy 
86. Following publication of the EERC’s report on the impact of the Lisbon 
Treaty, in December 2010 the Parliament agreed to the introduction of a 
Parliament-wide strategy for EU engagement and scrutiny, including the 
introduction, initially on a pilot basis, of an “early warning system” for EU legislative 
proposals.  The strategy envisages an enhanced role for all subject committees. 

                                            
37 The final remit for the Carloway review included considering “the extent to which issues raised 
during the passage of [the 2010 Act] may need further consideration, and the extent to which the 
provisions of the Act may need amendment or replacement”. See Scottish Government news 
release: http://www.scotland.gov.uk/News/Releases/2010/11/18123816. 
38 European and External Relations Committee, 4th Report, 2010, available at: 
http://www.scottish.parliament.uk/s3/committees/europe/reports-10/eur10-04-01.htm. 
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87. The Justice Committee took part in the pilot study and, as required, 
appointed an EU reporter (the Deputy Convener).  His current view, on the limited 
information available so far from the pilot exercise, is that the form of the “early 
warning system” should be looked at again and that it would be more appropriate 
for the initial sifting of information to be done at official level, rather than by a 
nominated MSP.  He also believes the Parliament should conduct a robust review 
of the pilot and be prepared to consider reverting to a model in which it is the 
EERC and not subject committees that has the primary responsibility for EU 
scrutiny.  However, should it be decided to continue with the current strategy, the 
successor Justice Committee will wish to be aware of the enhanced EU scrutiny 
role envisaged for all subject committees in the coming session.  

Other outstanding business from Session 3 

88. During the course of the session, there were various topics that the 
Committee agreed to include in its work programme for consideration whenever 
time became available.  Where this proved possible, the resulting scrutiny has 
already been described in the earlier part of this report.  In a few cases, no 
scrutiny was carried out and it was later decided to drop these items from the work 
programme.  There are a couple of topics, however, that remain outstanding at the 
end of the session and these are therefore outlined below as bits of unfinished 
business that a successor committee may wish to take on. 

Speculative fee arrangements 
89. Petition PE1063 was lodged in 2007 and referred to the Justice Committee in 
early 2008.39 The petition calls for the Scottish Parliament to investigate the 
apparent conflict of interest which exists between solicitors and advocates on the 
one hand, and clients on the other, in the present system of speculative fee 
arrangements (so-called “no-win, no-fee” arrangements). The Cabinet Secretary 
initially advised the Committee that this issue would be covered in the Gill Review, 
but when Lord Gill’s report was published in 2009 it made no specific 
recommendations on this issue. It was then suggested that some provision with 
regard to contingency fees would be included in the Legal Services Bill.  However, 
in December 2009 the Cabinet Secretary advised that instead the issue would be 
consulted on as part of a wider consultation of the regime covering fees dependant 
on success. The Scottish Government has recently confirmed that it does still 
intend to consult on this and other related matters but has not yet done so.  

Tribunal reform 
90. Tribunals form one part of the administrative justice system and are intended 
to provide a more user-friendly forum for resolving disputes than the courts.   
There has been significant reform of the systems supporting tribunals in England 
and Wales (and reserved tribunals operating in Scotland).  This included the 
creation of a single organisation (the Tribunal Service) to provide administrative 
support to most tribunals operating in England and Wales or dealing with reserved 
matters, including a number operating in Scotland.   

91. There had been concern that these developments had not been matched in 
Scotland and, in particular, that users of Scottish tribunals dealing with devolved 
matters may not receive the same level of service. An Administrative Justice 

                                            
39 Further information about the petition is available at: 
http://www.scottish.parliament.uk/business/petitions/docs/PE1063.htm. 
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Steering Group was set up in 2006 to report on the state of the administrative 
justice framework in Scotland, taking account of UK-wide reforms.  The Group, 
chaired by Lord Philip, produced an interim report in 2008 which identified five 
options for the administration and supervision of tribunals in Scotland, and a final 
report in 2009 which considered a wider range of issues relating to administrative 
justice in Scotland.40 The Scottish Committee of the Administrative Justice and 
Tribunals Council (SCAJTC) has recommended that the best of the five options 
identified by the Steering Group is the creation of a Scottish Tribunals Service to 
support all devolved Scottish tribunals and those dealing with reserved matters in 
Scotland.   

92. On 30 September 2010, during a debate in the Parliament on tribunal 
reform,41 the Cabinet Secretary announced that a Scottish Tribunal Service was to 
be established from 1 December, initially as a delivery unit of the Scottish 
Government covering five tribunals.  He also said that he had discussed with the 
Lord Chancellor how this might fit with the UK Government’s policy of creating a 
unified judicial structure for England and Wales.  The Cabinet Secretary said that 
he hoped these discussions would lead to judicial leadership of tribunals in 
Scotland being transferred to the Lord President, and administrative responsibility 
being devolved to Scottish Ministers.  

93. The UK Government announcement in June 2010 (as part of its review of 
public bodies) that the UK body responsible for overseeing tribunals – the 
Administrative Justice and Tribunals Council (AJTC) – was to be abolished.  
Noting this, the Committee wrote in December 2010 seeking an indication of the 
Scottish Government’s position on the future of the AJTC’s Scottish Committee 
(SCAJTC).42  In further correspondence this year, the Committee also requested a 
more general update on the matters raised in the September debate.  In response, 
the Scottish Government has outlined the current position in its ongoing 
negotiations with the UK Government and welcomed the contribution made by the 
SCAJTC in its report, Tribunal Reform in Scotland – A Vision for the Future, 
published in February 2011, which supports the devolution of tribunals and makes 
a number of recommendations on areas such as the structures that would need to 
be put in place and further work required.43  The upshot of this correspondence 
seems to be that important decisions will be required, both on the future of the 
SCAJTC and on wider issues of tribunal reform in Scotland, after the May election.  
The Committee therefore envisages this being a likely topic of detailed scrutiny by 
its successor committee. 

                                            
40 The interim report is available at: http://www.ajtc.gov.uk/docs/Tribunals_in_Scotland.pdf and the 
final report at: http://www.consumerfocus.org.uk/scotland/files/2010/10/Administrative-Justice-in-
Scotland-The-Way-Forward-Full-Report.pdf. 
41 The Official Report is available at: 
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-10/sor0930-
02.htm#Col29182
42 The full list of public bodies proposed for abolition, published on 14 October, is available at: 
http://www.publicpropertyuk.com/wp-content/uploads/2010/10/Cabinet-Office-list-of-quangos-to-be-
axed.pdf
43 The SCAJTC report is available at: http://www.ajtc.gov.uk/docs/tribunal-reform-scotland.pdf; the 
correspondence was published as paper J/S3/11/8/18 for the 8th meeting, 2011 (8 March 2011), 
available at: http://www.scottish.parliament.uk/s3/committees/justice/papers-11/jup11-08.pdf.  
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CONCLUSION 

94. The Committee draws the Parliament’s attention to the work it has done 
throughout the current session, as outlined in the earlier part of this report. It also 
draws the attention of its successor to the suggestions for future work included in 
the later part of the report, which it hopes will be of benefit when that committee 
comes to consider its initial work programme. 
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